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INTEREST OF AMICUS CURIAE1 

 Philippa S. Loengard is the Executive Director of 
the Kernochan Center for Law, Media and the Arts, 
and is also a Lecturer-in-Law at Columbia Law School, 
where she teaches Art Law. In addition, Amicus is the 
Chair of the Copyright Division of the American Bar 
Association’s Intellectual Property Section, and is a 
member of the Art Law Committee of the New York 
City Bar Association, where she has chaired the Art-
ists’ Rights Subcommittee and the Copyright Law 
Committee. Prior to her career as a legal academic, Ms. 
Loengard produced documentary films. Ms. Loengard 
is a strong advocate of artists’ rights, and a staunch 
supporter of a robust, clear copyright law. She files this 
brief in support of a clarified standard of fair use that 
will protect the creative expression of all artists, and 
believes that Petitioner’s call for a judicial analysis of 
the meaning and message of an artwork would create 
confusion as to what constitutes a fair use of another 
artist’s work. Petitioner’s proposed expansion of copy-
right’s fair use exception past its intended boundaries 
would, in fact, chill speech, and ensure protracted, ex-
pensive litigation that would not serve either the 

 
 1 No counsel for a party authored this brief in whole or in 
part, and no such counsel or party made a monetary contribution 
intended to fund the preparation or submission of this brief. No 
person other than Amicus or her counsel made a monetary con-
tribution intended to fund the preparation or submission of this 
brief. All parties have consented to the filing of this brief. 
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Constitutional purpose of copyright to promote creativ-
ity, or clarity in the application of the law. 

--------------------------------- ♦ --------------------------------- 
 

SUMMARY OF ARGUMENT 

 The assertion of fair use by Petitioner the Andy 
Warhol Foundation for the Visual Arts, Inc. (the “Foun-
dation”) concerning the Foundation’s intended use of a 
print by Andy Warhol (“Warhol”) whose composition is 
taken entirely from a photograph by Respondent Lynn 
Goldsmith (“Goldsmith”) poses great risk to Congress’s 
instruction in Section 107 of the Copyright Act of 1976, 
and to decades of the Court’s guidance. This is more 
like the colorization of black and white films that the 
Copyright Office has determined is a derivative, not a 
fair, use than it is a work covered by Section 107. See 
Copyright Registration for Colorized Versions of Black 
and White Motion Pictures, 52 Fed. Reg. 23443, 23445 
(June 22, 1987). 

 The concept of transformativeness as a determin-
ing factor in a fair use analysis was first introduced in 
Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579 
(1994). But the Foundation’s broad claim to fair use 
where there is any amount of transformation of a pho-
tograph would divert the analysis, the purpose and 
character of the use under Section 107’s first factor, 
away from the Congressional proscription. More dis-
ruptively, it would be unmanageable and would under-
mine the legislative balance between expression and 
copyright protection. The Constitution authorizes a 
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copyright system that incentivizes individual creators 
in order to enrich our cultural ecosystem, while at the 
same time protecting the rights of the individuals 
whose labor forms the bedrock of two centuries of 
copyright law. The natural consequence of the Founda-
tion’s position would be to render photographers whose 
works are modified, recast or adapted in almost any 
manner powerless to enforce their copyright so long as 
a scintilla of new meaning could be perceived, some-
thing presciently noted by a dissent in the last term. 
See Google, LLC v. Oracle Am., Inc., 141 S. Ct. 1183, 
1214 (2021) (Thomas, J., dissenting) (addressing simi-
lar concern for computer code: “The result of this dis-
torting analysis is an opinion that makes it difficult to 
imagine any circumstance in which declaring code will 
remain protected by copyright.”). 

 This is not a case, as others have suggested, pit-
ting artist against artist, or creation against restraint 
of speech. Both Goldsmith and Warhol are or were ac-
complished creators, but they also shared the practical 
goal of productive economic use of their creations, and 
there is a method of resolving this dispute that allows 
both to flourish. Affirming the court of appeals allows 
all artists to continue both to create and to receive 
appropriate remuneration—and credit—for their ser-
vices. By contrast, a ruling for the Petitioner would 
remove all barriers to one visual artist exploiting an-
other artist’s work without either compensation or 
acknowledgement. That is not the balance that Con-
gress struck in enacting Section 107. 
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 The Court should affirm the court of appeals and 
hold that an artist who copies another work of visual 
art in its entirety (or nearly so) and makes it the basis 
of a secondary work must offer some degree of com-
ment on the original work in order to show a change in 
the purpose or character of the use required by Section 
107. 

--------------------------------- ♦ --------------------------------- 
 

ARGUMENT 

A. Lower courts’ focus on the meaning or mes-
sage since Campbell has created analytical 
chaos for visual art. 

 The Framers made explicit only specific powers of 
Congress in Article I of the Constitution. Copyright is 
among those enumerated few. Congress has continu-
ally strengthened the nation’s copyright laws initially 
authorized by Art. I, Section 8, Cl. 8 over the past two-
plus centuries, “[t]o promote the progress of science 
and useful arts,” affirming a commitment to incentiv-
izing creativity and culture. U.S. CONST. art. I, § 8, cl. 8. 
Not wishing to create a monopolistic system, however, 
Congress has imposed limitations and exceptions on 
these rights. 

 The doctrine of fair use allows secondary users to 
use otherwise copyrighted works without penalty. The 
concept was codified in Section 107, but the origin of 
an exception to copyright allowing later creators the 
freedom to use works has its roots in 19th century law 
and tradition. In Folsom v. Marsh, Justice Story laid an 



5 

 

outline for the unlicensed use of copyrighted works in 
certain situations. Folsom v. Marsh, 9 F. Cas. 342, 348–
49 (C.C.D. Mass. 1841). But the Court noted that the 
exception must be treated cautiously lest it allow an 
avalanche of users, each reasonable, yet together erod-
ing all the rights of the original author. Id. at 349. The 
points enunciated in Folsom developed into the four-
factor test of Section 107. Since its adoption in 1978, 
the fair use doctrine has been significantly shaped by 
the Court. See, e.g., Sony Corp. of Am. v. Universal City 
Studios, Inc., 464 U.S. 417 (1984); Harper & Row Pub-
lishers v. Nation Enters., 471 U.S. 539 (1985); Feist Pub-
lications, Inc. v. Rural Tel. Service Co., 499 U.S. 340 
(1991). 

 Campbell constituted a watershed moment in this 
jurisprudence. There, the Court referenced the Hon. 
Pierre N. Leval’s article Toward a Fair Use Standard, 
103 HARV. L. REV. 1105 (1990) and the judge’s rechar-
acterization of the purpose and character analysis that 
had traditionally held sway. Whereas previous cases 
looked at whether the secondary work superseded the 
original creation, the Court allowed for a second possi-
bility that might permit the secondary work to be con-
sidered a fair use—the infusion of new meaning or 
message. Campbell, 510 U.S. at 579. The Court did not 
define the addition of new meaning or message as the 
exclusive avenue to fair use, however; nor did the Court 
reach the application of this test. Lower courts have 
struggled in the interim to determine whether artists’ 
works would qualify for the fair use exception when 
analyzing meaning or message in place of the prior 
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inquiry into the purpose or character of the works. In 
recent years, particularly in the visual arts, the first 
factor has taken on increasingly more importance, and 
become determinative in a majority of cases. See Jiarui 
Liu, An Empirical Study of Transformative Use in 
Copyright Law 22 STAN. TECH. L. REV. 163 (2019). 

 Since Campbell, courts have frequently turned to 
the first factor of Section 107 to determine whether the 
facts weigh in favor of fair use. Even in Campbell, the 
Court recognized that 2 Live Crew’s song might qualify 
as transformative because it “comment[ed] on the orig-
inal or criticiz[ed] it, to some degree.” 510 U.S. at 583. 
The Court emphasized that the song, “Pretty Woman,” 
which humorously comments on the naiveté of the 
original Roy Orbison hit, “Oh, Pretty Woman,” “neces-
sarily springs from recognizable allusion to its object 
through distorted imitation.” Id. at 588. Transforma-
tiveness can constitute a new purpose and character—
Campbell has already so held. Yet transformativeness 
cannot be an outcome determinative factor for the sim-
ple reason that Congress chose not to make it one. This 
proper balance is consistent with Congressional pur-
pose as expressed in the statute. While Campbell noted 
the suitability of parody to meeting the comment or 
criticism element (in an example that was transform-
ative), parody is not a statutory element. 

 Interpreting the meaning or message standard in 
the context of visual art without that balance has be-
deviled the courts. Compare Gaylord v. U.S., 85 Fed.Cl. 
59, 68–69 (2008) (“Mr. Alli, through his photographic 
talents, transformed [an outdoor statue’s] expression 



7 

 

and message, creating a surrealistic environment with 
snow and subdued lighting where the viewer is left un-
sure whether he is viewing a photograph of statues or 
actual human beings.”), with Gaylord v. U.S., 595 F.3d 
1364, 1373 (Fed. Cir. 2010) (“Nature’s decision to snow 
cannot deprive Mr. Gaylord of an otherwise valid right 
to exclude.”). 

 More recently, a district court in the Ninth Circuit 
held that the book, Oh the Places You’ll Boldly Go!, a 
Star Trek adaptation of Dr. Seuss’ Oh the Places You’ll 
Go!, was “no doubt transformative” since it “combine[d] 
into a completely unique work the two disparate 
worlds of Dr. Seuss and Star Trek.” Dr. Seuss Enters., 
L.P. v. ComicMix LLC, 256 F. Supp. 3d 1099, 1106 (S.D. 
Cal. 2017). The district court focused on the differences 
across the narratives of the two stories and accompa-
nying illustrations. Id. By contrast, on appeal, the 
Ninth Circuit in finding for the plaintiff focused on a 
requirement to comment on the original rather than 
an altered substantive meaning or message of the 
work. New expression by itself was not sufficient to 
be deemed transformative, and recontextualizing on 
its own was not transformative. Dr. Seuss Enters., Ltd. 
P’ship v. ComicMix Ltd. Liab. Co., 983 F.3d 443, 453–
54 (9th Cir. 2020). 

 
1. Determining meaning or message can-

not be done consistently. 

 The meaning and message standard makes this 
vacillation a constant possibility. No one person’s 
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interpretation—whether by district court judges or ju-
ries—is more valid than another’s. Courts are ill-
suited to make value judgements about creative works, 
and there has never been a consensus on an alterna-
tive. See Bleistein v. Donaldson Lithographing Co., 188 
U.S. 239, 251 (1903) (“[i]t would be a dangerous under-
taking for persons trained only [in] the law to consti-
tute themselves final judges of the worth of pictorial 
illustrations, outside of the narrowest and most obvi-
ous limits”). A jury is no more competent to make this 
determination. 

 Courts and litigants attempt to resolve this conun-
drum with evidence about meaning, but such evidence 
does not actually solve the problem. One evidentiary 
option is testimony from the artists themselves,2 but 
this can reflect attorney preparation as much as artis-
tic intent. Artists themselves often intend to communi-
cate multiple meanings through their work. To make 
matters even more complicated, many artists decry the 
need to ascribe a meaning or even any meaning or mes-
sage to their work. See Cariou v. Prince, 714 F.3d 694, 
707 (2d Cir. 2013). Conversely, granting the alleged in-
fringer a safe haven from liability by identifying any 
alternate meaning or message would frustrate the pur-
pose of the law, and courts have been divided about 
how to treat authors’ own testimony. Compare Cariou 

 
 2 For example, in Blanch v. Koons, the court’s decision was 
influenced by Jeff Koons’s testimony: “Koons is, by his own undis-
puted description, using Blanch’s image as fodder for his commen-
tary on the social and aesthetic consequences of mass media.” 
Blanch v. Koons, 467 F.3d 244, 253 (2d Cir. 2006). 
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v. Prince, 784 F. Supp. 2d 337, 349 (S.D.N.Y. 2011) 
(holding the works were not transformative based 
upon the artist testifying that he did not “ ‘really have 
a message,’ and . . . was not ‘trying to create anything 
with a new meaning or a new message’ ”), with Cariou, 
714 F.3d at 706–07 (disagreeing that “we must hold 
Prince to his testimony”; instead ruling that, “[w]hat is 
critical is how the work in question appears to the rea-
sonable observer, not simply what an artist might say 
about a particular piece or body of work.”); compare 
also Brammer v. Violent Hues Prods., LLC, 1-17-CV-
01009, 2018 WL 2921089 (E.D. Va. June 11, 2018), 
rev’d and remanded, 922 F.3d 255 (4th Cir. 2019) (de-
fendant’s purpose for using the original work was 
“informational” in contrast to plaintiff ’s “promotional 
and expressive” purpose for taking the photo), with 
Brammer v. Violent Hues Prods., LLC, 922 F.3d 255, 
263 n.3 (4th Cir. 2019) (reversing, and focusing on “rea-
sonable observer,” not “subjective intent”). 

 Another option is to provide the judge or jury with 
competing experts, each testifying as to the meaning 
conveyed. This happened in the lower courts in the pre-
sent case.3 Yet art is often ambiguous, and its “mean-
ing” or “message” may prove impossibly elusive. Well-
qualified experts acting in good faith—to say nothing 

 
 3 See also Rosen v. Martin, CV 12-0657 ABC (FMOx), 2012 
WL 12845103, at *3 (C.D. Cal. June 7, 2012) (“For their fair use 
defense, Defendants claim they will present expert testimony that 
the autographs on the photos make them transformative works, 
a form of fair use that could defeat Plaintiff ’s infringement 
claims.”). 
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of judges and juries—can reach dramatically different 
conclusions about a work’s meaning. 

 An example outside of litigation proves the point. 
In 2001, Rotterdam’s Boijmans Van Beuningen Mu-
seum hosted an exhibit of works by Hieronymus Bosch. 
That exhibit had two curators, Paul Vandenbroeck and 
Jos Koldeweij, who disagreed with each other about 
the message and meaning of Bosch’s work. Vanden-
broeck “contends that Bosch was the first Nether-
landish artist to present a secular vision of society[,]” 
and he reported that “[to] our eyes, Bosch was an in-
credibly unpleasant man. His women are harlots or 
witches, and his paupers, peasants, and beggars seem 
to deserve their sorry lot.” Brigid Grauman, Conflicting 
Interpretations of Bosch, W.S.J. (Oct. 11, 2001), https:// 
www.wsj.com/articles/SB1002762724895503160. Kol-
deweij responded: “Utter nonsense!” He viewed Bosch 
“as a deeply religious man” and objected: “We cannot 
conclude from his paintings that Bosch hated women. . . . 
And if he painted cripples, it was because he wanted to 
show society’s outcasts.” Id. Under Vandenbroeck’s in-
terpretation of Bosch—but not Koldeweij’s—an artist 
who added somber devotional language to a Bosch 
painting would have changed its meaning or message 
from secular to religious. 

 Accordingly, Vandenbroeck and Koldeweij as-
signed a different “meaning or message” to Bosch’s spe-
cific artwork—even his most famous work, The Garden 
of Earthly Delights. Vandenbroeck described the cen-
tral panel as “a depiction of what paradise might have 
been if Adam and Eve hadn’t spoiled it[,]” whereas 
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Koldweij believed that it “shows the dangers of the 
world they lived in, the ‘false paradise’ promised by 
unbridled sexual pleasure.” Id. Predictably, the two co-
curators also reached drastically different conclusions 
about certain secular panels, with Vandenbroeck de-
scribing his own co-curator’s analysis as “Ridiculous!” 
Id. Relevant for present purposes, the expert testi-
mony proffered in this case to the district court also 
diverged; adjudicating those competing opinions 
misses the real point of Section 107. 

 
Heironymus Bosch, The Garden of Earthly Delights 
Triptych, Image Copyrighted ©Museo Nacional del 
Prado 

 The discord between experts does not merely ren-
der expert testimony an inadequate solution; it demon-
strates why the “meaning or message” test fails all 
artists, including those who would borrow from preex-
isting works. If two co-curators at a major museum 
cannot agree on the meaning of the artwork they  
are exhibiting together, artists cannot reasonably be 
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expected to intuit whether or not their planned use of 
preexisting art will be deemed to have sufficiently 
changed the original meaning or message. 

 The “meaning or message” standard provides no 
reliable guidance, but it imposes a significant cost: sub-
sequent artists risk a monetary judgment if they guess 
incorrectly. Under the preponderance of the evidence 
standard, the opposing expert (or other evidence of 
meaning) need only be slightly more convincing. More-
over, because so much art is reasonably susceptible to 
multiple interpretations, very few suits could be deter-
mined without a trial on the merits, burdening the 
courts and all parties. 

 Another concern with focusing the first factor’s 
analysis on the allegedly infringing work’s “meaning 
or message” is that any transformation can be argued 
to have changed an artwork’s meaning. This has the 
potential to decimate an artist’s statutory derivative 
work right, one of the bundle of rights contained in Sec-
tion 106 which have been described as “fundamental” 
to copyright law. H.R. Rep. No. 94-1476, at 61 (1976), 
reprinted in 1976 U.S.C.C.A.N. 5659, 5674. Photo-
graphs, due to their born-digital nature, are perhaps 
the most easily manipulated of all art forms. Moreover, 
the creativity involved in documentary and portrait 
photos is often unperceived by a layperson, who may 
assume their meaning or message to be mere convey-
ance of information, and deem any change to be fair use. 
Copyright law, however, is not subject to the layper-
son’s misconceptions about photography. Rather pho-
tographs with the requisite originality, an admittedly 
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low threshold, receive all the exclusive rights outlined 
in Section 106. See Burrow-Giles Lithographic Co. v. 
Sarony, 111 U.S. 53, 58 (1884) (acknowledging that 
there is “no doubt that the constitution is broad enough 
to cover an act authorizing copyright of photographs”); 
see also Ets-Hokin v. Skyy Spirits, Inc., 225 F.3d 1068, 
1074 (9th Cir. 2000) (“Courts as well as photographers 
have recognized the artistic nature of photography. In-
deed, the idea that photography is art deserving pro-
tection reflects a longstanding view of Anglo-American 
law”); see also 1 DAVID NIMMER, NIMMER ON COPYRIGHT 
§ 2A.08 (2022) (“almost any photograph may claim the 
necessary originality to support a photograph merely 
by virtue of the photographers’ personal choice of the 
rendition of the image, the subject matter, or the pre-
cise time when the photograph is taken.”). 

 
B. Visual art warrants a simple test focused on 

the statutory language of purpose and char-
acter. 

 Congress explicitly directed courts in Section 
107(1) to look at “the purpose and character” of the 
secondary use. (Emphasis added.) The preamble of 107 
states that fair use is permissible “for purposes such 
as criticism, comment, news reporting, teaching . . . , 
scholarship or research[.]” 17 U.S.C. § 107 (emphasis 
added). “Purpose” is presumed to have its plain mean-
ing unless otherwise noted. See United States v. Am. 
Trucking Ass’ns, 310 U.S. 534, 543 (1940); see also 
Leocal v. Ashcroft, 543 U.S. 1, 12 (2004); Bellino v. 
JPMorgan Chase Bank, N.A., No. 14-cv-3139 (NSR), 
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2015 WL 4006242, at *8 (S.D.N.Y. June 29, 2015). 
Here, the word purpose is used twice, in concert, and 
clearly with the same meaning. Purpose means “the 
reason for which anything is done, created[.]” Pur-
pose, COLLINS ENGLISH DICTIONARY (13th ed. 2018). 
This definition encompasses both creative motiva-
tion and commercial purpose. Courts are entirely ca-
pable of looking at the reason for the creation of a 
secondary work of art in light of the first sentence of 
Section 107, from which this first factor should not 
be removed. 

 The list of purposes for which a visual work might 
incorporate another in a way that constitutes fair use 
need not be exhaustively compiled because they share 
important commonalities. Chiefly, they would all relate 
back to the original work specifically. Courts could look 
at what the purpose of each work is and ensure that 
those purposes differ, if there is to be a finding of fair 
use. 

 In the present case, Warhol’s print had the pur-
pose of conveying the visage of rock star Prince in 
precisely the same composition as Goldsmith’s photo-
graph. Protecting Goldsmith’s right to control her 
image is in keeping with the objective standards estab-
lished in Section 107; whether something is criticism 
or comment, or, for example, the subject of a class, a 
news report, or a book or film used for educational pur-
poses rather than entertainment can be easily deter-
mined without expert training. See Campbell, 510 U.S. 
at 578–79; TCA Television Corp. v. McCollum, 839 
F.3d 168, 179 (2d Cir. 2016) (observing that “the uses 
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identified by Congress in the preamble to § 107—criti-
cism, comment, news reporting, teaching, scholarship, 
and research—might be deemed most appropriate for 
a purpose or character finding indicative of fair use” 
(internal quotation marks omitted)). The focus of this 
factor is whether the use “merely supersedes the ob-
jects of the original creation, or instead adds something 
new, with a further purpose or different character, al-
tering the first with new expression, meaning, or mes-
sage; it asks, in other words, whether and to what 
extent the new work is transformative.” Fioranelli v. 
CBS Broad. Inc., 551 F.Supp.3d 199, 229 (S.D.N.Y. 
2021) (quoting Campbell, 510 U.S. at 579). Campbell’s 
allowance of the possibility that transformativeness 
alone can support fair use should not be interpreted to 
rewrite the statute to require subjective transforma-
tiveness or to allow the first factor of a fair use analysis 
to subsume all other factors. 

 Many courts have declined to consider the mean-
ing and message of a work in a transformative use 
inquiry, choosing instead to focus on the purpose and 
character of that use. See Ringgold v. Black Entm’t TV, 
Inc., 126 F.3d 70, 79 (2d Cir. 1997) (the use of Faith 
Ringgold’s story quilt in a TV show served the same 
decorative purpose as the original work, weighing 
against fair use); see also Authors Guild, Inc. v. Hathi-
Trust, 755 F.3d 87, 97 (2d Cir. 2014) (enabling full text 
search of books was transformative because the fea-
ture created a different purpose apart from the original 
author’s intentions); Bill Graham Archives v. Dorling 
Kindersley Ltd., 448 F.3d 605, 609 (2d Cir. 2006) (the 
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use of images originally intended for promotional 
posters served a different, biographical purpose which 
weighed in favor of fair use). 

 The better-reasoned opinions understand that al-
lowing small transformations to overwhelm the four 
factors of Section 107 is a mistake. See, e.g., Dr. Seuss 
Enter., L.P., 983 F.3d 443 (recontextualizing Dr. Seuss’s 
book into a Star-Trek adaptation did not comment on 
the original work or Dr. Seuss’s style, and thus did not 
weigh in favor of fair use); Gaylord, 595 F.3d at 1373 
(holding that a photograph of the Korean war memo-
rial made into a stamp did not qualify as fair use of the 
original sculpture, in part, because “the stamp did not 
use The Column as part of a commentary or criticism”); 
Morris v. Guetta, No. LA CV12-00684 JAK (RZx), 2013 
WL 440127, at *5 (C.D. Cal. Feb. 4, 2013) (the work of 
appropriation art did not have a purpose or character 
that weighs in favor of fair use because “there must be 
some showing that a challenged work is a commentary 
on the copyrighted one, or that the person who created 
the challenged work had a justification for using the 
protected work as a means of making an artistic 
statement”); McGucken v. Newsweek, LLC, 464 
F. Supp. 3d 594, 606 (S.D.N.Y. 2020) (“the mere addi-
tion of some token commentary is not enough to trans-
form the use of a photograph when that photograph is 
not itself the focus of the [commentary]”). 

 In order to give artists, attorneys and courts clear 
guidelines, the Court should mandate that appropria-
tion art—where one piece of copyrightable work is 
necessarily and substantially copied—comment on the 
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original work in order to show a change in the purpose 
or character of the use. This standard is easier for art-
ists to understand. As noted below, mandating that a 
secondary artist have a reason for choosing a specific 
work to reference will not impede their creativity. As in 
this Court’s opinion in Google, 141 S. Ct. 1183, which 
narrowly construed its reasoning to cases involving 
computer code, this requirement can be limited to 
cases of appropriation art. 

 Indeed, a very recent opinion from the Ninth Cir-
cuit makes the point, albeit unintentionally, even 
when grappling with the extent of transformation. In 
McGucken v. Pub Ocean Limited, the court of appeals 
reversed a district court’s finding of fair use of photo-
graphs of Death Valley after a rare rainstorm in those 
“lucky, magically strange, and even eerie minutes” in a 
desert just after the rain. McGucken v. Pub Ocean Ltd., 
No. 21-55854, 2022 WL 3051019, at *2 (9th Cir. Aug. 3, 
2022) (“When a copyrighted work is used simply to il-
lustrate what that work already depicts, the infringer 
adds no ‘further purpose or different character.’ ”). Af-
ter the photographer (McGucken) posted his images to 
Instagram, several newspapers and periodicals ap-
proached him to license the work, which he did. The 
Defendant, a publisher, posted an article entitled, “A 
Massive Lake Has Just Materialized In The Middle Of 
One Of The Driest Places On Earth,” and reprinted 
twelve of McGucken’s photographs. Examining the 
first factor of Section 107, the court of appeals came 
right to the point: “The article does not present 
McGucken’s photos in a new or different light. It uses 
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them for exactly the purpose for which they were 
taken: to depict the lake.” Id. at 5. While the court of 
appeals couched much of its analysis in terms of trans-
formation, in the actual application the court was 
properly focused on the purpose and character. There 
may be some hypothetical use incorporating McGucken’s 
images, or merely a portion of them, that would satisfy 
Section 107, but Pub Ocean’s use did exactly what War-
hol’s did: “to depict [Prince]” at a moment that was, by 
definition, unique, selected by the photographer, and 
fully deserving of copyright protection. 

 
1. The Foundation’s analysis would gut 

protection for photographs. 

 The importance of copyright protection also stems 
from the reciprocity between photographers and other 
artists, such as Andy Warhol. Both Warhol and the 
photographer mutually benefit from licensing; pho-
tographers rely on income from licenses to continue to 
create, and inversely, without a robust licensing mar-
ket, appropriation artists have less access to source 
images that oftentimes, as is the case here, inform 
many aspects of the subsequent work. See Preliminary 
Expert Report of Professor Jeffrey Sedlik submitted for 
Warhol v. Goldsmith at the district level: 

photographers, like other creators, typically 
rely on both primary and derivative markets 
for their works. The creation of a photograph 
is often only the first event in a long series 
of events throughout the copyright life of 
that photograph. Revenue (if any) initially 
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generated by the photographer upon the crea-
tion of the photograph is often insufficient to 
provide an incentive for the photographer to 
create new works. Instead, photographers and 
their heirs expect, plan for, and depend upon 
myriad opportunities to monetize their works 
in the diverse, global, derivative markets for 
photographs. 

 The Foundation illustrates the risks of allowing 
the misconception that photographs are interchange-
able. JA 292 (Sedlik expert report). It argues that 
Warhol’s intent entirely supplanted Goldsmith’s,  
although the contested print remains recognizably 
hers. The Foundation’s observation that other artists 
made front-on photographs of Prince merely confirms 
the distinctiveness of Goldsmith’s work. Her photo-
graph shares the fundamental essence of the Warhol 
print in a way that the other front-on photographs of 
Prince do not. See Petitioner’s Brief 15 (Goldsmith), 
16–17 (other), 19 (Warhol). Warhol’s art is fundamen-
tally derived from Goldsmith’s—yet the Foundation 
implies that Warhol simply needed clear documenta-
tion about the angles of Prince’s face, and Goldsmith 
happened to have the information he sought. There 
simply is no depiction of Prince equivalent to Gold-
smith’s, yet the Foundation cites Feist as though 
Goldsmith merely printed the musician’s telephone 
number. If Goldsmith were to lose her licensing rights 
through a “meaning or message” argument, no photog-
rapher can be assured of meaningful copyright protec-
tion, gutting not only his or her primary right to exploit 
that specific image, but also his or her derivative work 
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right. See Google, 141 S. Ct. at 1214 (Thomas, J., dis-
senting) (“difficult to imagine any circumstance [that] 
will remain protected by copyright.”). 

 The nature of the licensing market for photo-
graphs, although connected to purpose and character, 
also deserves to be weighed as part of the fourth stat-
utory factor in the fair use analysis. Considering the 
potential adverse impact on photographers and licen-
sors of allowing secondary artists to utilize original 
works without obtaining a license militates against a 
finding of fair use. See Harper & Row Publishers, 471 
U.S. at 568 (stating that widespread use that “ad-
versely affects” the market negates a finding of fair 
use); see also VHT, Inc. v. Zillow Grp., Inc., 918 F.3d 723, 
744 (9th Cir. 2019) (internal quotations omitted) (even 
though plaintiff “licens[ed] only a handful of photos for 
secondary uses” the licensing market was “more than 
hypothetical”). 

 
C. Focus on the purpose and character of 

works of visual art rather than meaning or 
message supports free expression. 

 Interacting with, and borrowing from, prior works 
is an essential aspect of visual art. Indeed, it is ca-
nonical. Among the short list of the greatest painters 
ever is Diego Rodríguez de Silva y Velázquez, and 
Las Meninas is his crowning masterpiece. The painting 
depicts the Infanta Margarita—daughter of King 
Philip IV, Velázquez’s chief patron—and her attend-
ants. Velázquez himself stands to the left of the frame 



21 

 

looking directly at the viewer, painting a canvas whose 
front cannot be seen. At the rear of the room, King 
Philip and Queen Mariana can be seen in a mirror, as 
though they are the viewers seeing their reflection 
from afar. 

 
Diego Rodríguez de Silva y Velázquez, Las Meninas, 
Image Copyrighted ©Museo Nacional del Prado 

 The room is lined with paintings, which arrives at 
the point here. The Cuarto del Príncipe in the Alcázar 
of Madrid displayed copies of the portrayals by Peter 
Paul Rubens of Ovid’s Metamorphosis by another 
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artist, portrayals that recognizably, but hazily, can be 
seen on the walls of the room depicted as a studio in 
Las Meninas. Would this be infringement of Rubens by 
Velázquez? Of course not. The purpose and character 
of Las Meninas is not to depict Ovid’s stories with im-
ages slavishly based on Rubens’s works. The purpose 
of Las Meninas is to depict the king’s family but also 
announce Velázquez as the greatest painter in the 
world, greater still than Rubens whose works held a 
place of prominence in his patron’s chamber. Protect-
ing the right of photographers like Lynn Goldsmith 
would pose no threat were this great icon of art history 
created today. The simpler purpose and character test 
advocated here is no threat to that critical expressive 
value. 

 Efforts to propose counterexamples of classic ex-
amples of art history offered by various Amici are not 
persuasive. One set of Amici noted that Vincent Van 
Gogh had made twenty-one paintings “based on” works 
by Jean-François Millet. Brief of Art Institute of Chi-
cago et al. at 13–14. The brief reproduces one such ex-
ample side by side. 
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Van Gogh, First Steps, after Millet 

 
Jean-François Millet, First Steps 

 Van Gogh’s inspiration by Millet is undeniably 
central to the evolution of his work. See Alexandra R. 
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Murphy, et al., DRAWN INTO THE LIGHT: JEAN-FRANÇOIS 
MILLET (Yale 1999). Yet even assuming Millet’s work 
were copyrighted when Van Gogh made his, Van Gogh 
would not be vulnerable to an infringement claim—
and not because his work has a different meaning or 
message. Van Gogh would be clear of liability because 
it could barely be considered a copy in the first in-
stance, and its purpose and character is readily distin-
guishable in a manner that a district court judge could 
determine at the threshold stage. The central tree in 
each is different; Millet’s is sparse and denuded, while 
Van Gogh’s is bursting with leaves. The trunks branch 
in different directions. Millet’s fence carries off the 
frame to the right; Van Gogh’s is actually a gate through 
which the space behind can be seen at the right edge 
of the image. Millet’s wheelbarrow is square-fronted, 
its contents partially visible, while Van Gogh’s wheel-
barrow is angular and articulated in the front, its load 
heaped on top. What is the meaning or message of 
each image? They could be the same; they could be 
different. Purporting to reach a definitive conclusion 
would be arbitrary, which is why the inquiry is 
doomed to fail. 

 The reasoning of Kienitz v. Sconnie Nation LLC ac-
cords with this approach. While the allegedly infring-
ing work does reproduce the face of its subject, 
arguably like Warhol’s print, the distinct purpose is 
plain: to mock a politician for attending a party, a clas-
sic example of protected political speech whose pur-
pose is identifiably different from the journalistic 
purpose of the original. See Kienitz v. Sconnie Nation 
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LLC, 766 F.3d 756, 760 (7th Cir. 2014) (unlike War-
hol’s use of Goldsmith’s photo, “by the time defend-
ants were done, almost none of the copyrighted work 
remained.”). 

 Adjusting a currently-inflated fair use defense 
does not mean appropriation art will end; it simply 
means many appropriation artists will need to obtain 
licenses for some of the art they use,4 just as artists 
must also buy their canvases or camera lenses—and 
just as Warhol did. 

 Warhol was no stranger to the licensing market. 
He obtained copyright permission for his use of Mickey 
Mouse and other cartoon characters for his 1981 Myths 
series. By the 1970s, most of his screen prints were 
based on his own photographs, and he took an active 
hand in how his subjects were depicted, directing 
women to wear white makeup to compensate for the 
flash, or when props were involved, instructing sitters 
to move them according to his preferences. Richard B. 
Woodward, Instant Andy Instant Art, in ANDY WARHOL 

 
 4 Collage artists would also be protected. If an appropria-
tion artist creates a collage that uses entire works by other cre-
ators, as in Richard Prince’s Canal Zone series, the secondary 
artist frequently changes the work in substantial ways. Courts 
may also find that a collage has a different purpose than the 
original work. If they do not, a court may still determine that 
the use is a fair one based on the other three factors favoring the 
appropriation artist. For instance, a collage may not pose the 
market harm to the original work that other types of reproduc-
tions do. It is true that the third factor would, in all likelihood, 
weigh in favor of the original artist, but this just reinforces Con-
gress’s desire for those who take entire works to obtain a license 
from the original artist. 
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POLAROIDS 1958–1987 9, 11 (Reuel Golden ed., 2017). 
Warhol noted that his Polaroid camera “dissolves the 
wrinkles and imperfections,” and agreed that the Po-
laroid’s output of color seemed custom-made to his art. 
Barry Binderman, Modern “Myths”: Andy Warhol in 
ART TALK: THE EARLY 80S 14, 17 (Jeanne Siegel ed., 
1988). The need for a license did not have any detri-
mental effect on Warhol’s creativity, but it did protect 
the creative works of others. 

 Warhol also created many works of appropriation 
art whose purpose and character are easily distin-
guished and for which the Foundation would have lit-
tle trouble establishing fair use. For example, Warhol’s 
Van Heusen 356 (1985) was a screen print featuring a 
1950s promotion of Ronald Reagan advertising a shirt 
that would not wrinkle, and Warhol’s Vote McGovern 
(1972) appropriated a photograph of Richard Nixon 
from a Newsweek cover (McGovern’s opponent in that 
year’s Presidential election) dyeing Nixon’s face green 
and blue akin to the Wicked Witch of the West from 
the Wizard of Oz. Stated succinctly: Van Heusen 356 
was not for the purpose of selling shirts (30 years later, 
no less) and Vote McGovern was not for the purpose 
of selling Newsweek copies, or encouraging votes for 
Nixon. 

 In the present case, Warhol and Goldsmith are not 
adversaries; the question here is the Foundation’s 
maximalist view of other artists’ work’s availability, 
and the Foundation’s dismissive treatment of photo-
graphs as creative works entitled to protection. The 
Foundation should instead be guided by its own 
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namesake: as discussed above, when Warhol himself 
perceived a need to obtain a license, he did not refrain 
from creating art; he either obtained a license or  
created an underlying photograph himself. Indeed, he 
had a license to use the Goldsmith photograph for the 
magazine image at issue here (because Condé Nast 
wished the image Warhol created to look a certain  
way and also understood the importance of going 
through the correct channels to obtain a reference 
work), and his creativity was clearly not stifled. Focus-
ing on the purpose and character of the works at issue 
will not eviscerate the fair use defense, nor will it  
disincentivize artists to create. It will allow one group 
of artists to receive fair compensation for the use of 
their works while allowing all artists’ creativity to 
flourish. 

--------------------------------- ♦ --------------------------------- 
 

CONCLUSION 

 Whether the meaning and message of two art-
works differ should not be the basis of a fair use  
analysis. Congress carefully chose the words purpose 
and character as the determinative component of  
the first of four factors. For the foregoing reasons, 
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Amicus respectfully submits that the Court should  
affirm the judgment of the court of appeals. 
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